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STATEMENT OF AMICUS CURIAE

S.M. CskipOQlivaistheauthor of this brief. Heisfounde and president of Citizensfor
Voluntary Trade dbatheVoluntary Trade Coundl (www.voluntarytradeorg), a nonprofit
research and education organization tha studies the effects of antitrus regulation on busnesses
andindividuds. For the past three years, he has written extensvely aboutthe Federal Trade
Commission® Rambuslitigation, induding a previousamicus brief* filed during the
Commission® administrative appeal on behdf of the Voluntary Trade Coundl.

Both parties consented to thefiling of this brief, and a motionspand of this Court

granted leave to file on July 16,2007.
SUMMARY OF ARGUMENT

In additionto thearguments offered by Rambusand thefindingsof Administrative Law
JudgeStephen J. McGuire, this Court should vacate the Federal Trade Commission@orders
because (1) there was no possibility of Rambusprevailing beforethe FTC, (2) the Commission
pursued an expanson of its own mandae, withoutcongressiond authorization, unde the pretext
of antitrug litigation, and (3) tha expanson usurps the conditutiond role of the Article 11

courts.
ARGUMENT
TheFederal Trade Commission should have dismissed its complaint agang Rambusin

Januay 2003,when the Federal Circuit reversed the District Court@ verdict in Rambus v.

2 ~
Infineon Technologies AG . Indeed, the FTC should never have intervened in Rambug3 battles

with computer memory manufacturers. The Infineon case and related private litigation provided

! Available at http:/lvoluntarytrade org/newsite/moduless'mydownloadgvisit.phpZid=5&lid=11.
2 318F.3d 1081(2003)



the appropriate, congitutiond framework for determining the prope scopeof JEDECG
disclosure rules and their impact on Rambuspatents.

Butthe FTC@ caseis notrealy aboutthe merits of Rambus<3 condud before JEDEC more
than adecade ago. The FTC@ case is about power. And the undelying question before this
Court issmple: Should the FTC have more power? If theanswer isno, then the FTC will have
wasted millionsin taxpayer dollars, butat least companies like Rambuscan be sure of the Article
111 courtsOpostionin theconditutiond order. If, on the other hand, the answer is yes, there will
be profoundly negaive effects onthe U.S. paent system, current and potential innovdors, and
ultimately therule of law itself.

Themodg impartant lesson the Court should draw from the proceedingsbdow is that there
was no possibility of Rambusprevailing. The FTC QvinsOmog of its cases by consent order,
where targeted firms and individuds waive any rights to dueprocess and award the Commission
al of thesubdantive relief tha would have been soughtin an adjudicated proceeding. In the
small nunmber of casestha go before an administrative law judgeand ultimately the
commissiones on appeal, the FTC always suppots its own complaint and prosecutors. Since
1996,there have been 15 cases tha went before an FTC administrative law judge(induding
Rambus, and in every indance, the FTC ultimately ruled againg therespondents.® Rambuswas
just oneof three cases where the administrative law judge3 initial decision dismissed the FTC@
complaint outright The other two cases produced a consent order” and an Eleventh Circuit
decisionN Schering-Plough v. FTC’N tha reversed the Commission after it blatantly ignored the

AL J3 development of thefactud record.

3 FTC DecisionsSince 1996 http7//docs.googk.com/Doc?dodd=dc5fjfws_9gv88kp&hl=en.

* In the Matter of Union Oil Co. of California, No.9305(F.T.C. July 27, 2009, available at
2005WL2003365.
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The expense of the Rambustria alonesignded the company(@ fate. Between Octobe 2002

and September 2003 the FTC@ Bureau of Compeition spent just unde $2.5 milliononthe

Rambus caseN amogt $200000 per month in taxpayer funds6 Thisfigure excludes pos-FY
2003codgs and any fundsspent by JudgeMcGuire and other divisonsof theFTC, induding the
commissionas themselves.

The FTC spent over $1.1 million for expert testimony that JudgeMcGuire categorically
rejected.” The Commission paid $208900to Dr. Bruce Jacob, a University of Maryland
engineering professor, for his expert testimony about alternaives to Rambus3d DRAM
technologies. JudgeMcGuire foundDr. Jacob®@testimony Ghot persuasive,Oduein large pat to
the so-called expert@ lack of expertise:

Professor Jacob had never doneDRAM circuit design. Indeed, Professor Jacob
had never designed any circuits for computer chips(even apat from DRAMS)
tha were to befabricated prior to 2002 Asidefrom reviewing some DRAM data

sheets, Professor Jacob, who was a student at thetime, had no particular DRAM-
related experience in themid-1990s Professor Jacob did n%tobtai n his graduae

degree and begin to teach electrical engineering until 1997.

The Commission® other prindpa outside witness, econonics professor R. Preston McAfee,
received $573000to explain how Rambusengaged in exclusonay condud. Jug as with
Professor Jacob, JudgeMcGuire foundtha Professor McAfee@ testimony was Qhot persuasiveO
for, anong other reasons

¥ McAfee Gdmitted it is notexclusonay to conceal an invention from competitorsin

9
order to take advantage of theinvention while othe's cannotO

5 Voluntary Trade Coundl, GFTC spent $25 M on Rambuscase in 200220030
http://voluntarytrade org/newsite/modules/news/article.php&toryid=19.

" Voluntary Trade Coundl, GDutside @onaultantsGcost FTC $1.1 millionin Rambuscase,0
http://voluntarytrade org/newsite/modules/news/article.php&toryid=36.

® ALJOp. ;1128

°ALJOp. | 1070



¥ McAfee only conddered Gnonopol zationQes the reason for Rambusdeclining to

disclose its patent applicationsto JEDECN (he did not consder othe purposes that might

have led Rambusto take therisk that heidentified.OJ‘0
¥ McAfee@ definition of technologies tha were equal or supeior to Rambuswas Glawved,O

because he Qlid not quantifyOany cog, performance or future flexibility differences

between Rambusand nonRambustechnoIogi%.11

¥ McAfee@ definition of @ommercially viableOalternaivesN which lacked any suppot in
econorric literatureN was limited to whether the dternaive condrained the price of
Rambustechnologies, notwhether it was practically equd or supaior. And McAfee Qlid

not consde theprice level required before the alternaives would actudly condrain the

price.OJ‘2
¥ Ultimately, McAfee relied on after-the-fact, subjective judgments by JEDEC members--
firmswith an interest in to determine whether an aternative was commercially viable.
Despite the FTC@ wasteful spendingN if anything, to jugify itN Rambuswas doored to
fall because the Commission made a premeditated decision to pursue the expanson of its own
power throughadministrative litigation. Rambug® competitors, prindpaly Micron Technology
and the predecessor of Hynix Semicondudor, Gnet quietly with FTC representativesO
approximately twenty months before the Commission issued its complaint to press the case
agang Rambus®® The manufacturers wanted the benefits of Rambugs3 inventionswithout

paying for themN a point undescored by the decision of several manufacturers to collectively

YALJOp. | 1071.

“ALJOp.}}10911095.

2ALJOp. | 1098.

13 Jack Robatson, Micron, Hyunda ask FTC to charge Rambuson antitrust violationsO
available at http://lwww.my-esm/showArticle?articlel D=2909857(Nov. 22, 2000)
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reduce prices for EDEC-compliant DRAMs in an effort to Qirive Rambusaway completelyO
from themarket', a practice that later prompted a Department of Justice investigation that
yielded over $700millionin crimind price-fixingfines.™® In exchangefor the FTC® assistance
in eliminaing the Rambusthreat, the manufacturers assured the Commission tha the Federal
Circuit would affirm the District Court@ fraud verdict in Infineon, leaving Rambusan easy mark
for aconent order. Added to the Commission® prior consent orders with Dell Computer'® and
Unoal, aRambusvictory would stake the FTC's claim to a broad mandae to bring standad-
setting organizationsunde the purview of theantitrug laws. This mandae was nether
authorized by Congress nor congstent with the common law prindples tha undescore the
interpretation of SSO rulesin Infineon andthe ALJs Initial Decisionin this case.

Unfortunaely, the Third Circuit® recent decision in Broadcom Corporation v. Qualcomm
Incorporated™’ indicates the FTC has at least partially succeeded in attaining its political
objectives. That court expressly cited the Commisson®@decision bdow, alongwith theprior
congent ordersN which are suppo®d to have no precedential effectN in Dell and Unocal, as
authority suppoting the broad applicability of Section 2 of the Sherman Act to QleceptiveO
condud before SSOs. The Third Circuit was so eager to embrace the FTC@ activism, it couldn®
wait for this Court to rule on Rambus3 petition for review.

In asense, JEDEC and other SSOs, not Rambus were thereal targets of the FTCG case.

Thedivision amongthe commissiona's regarding remedyN and the majority@ decisionto only

% E-mail from LindaTurmner, Micron Techndogy, available at
http://investor.rambusconvdownloadgDocumentsFromAntitrusL awsuit.pdf.

1> U.S. Department of Justice, CElpidaMemory Executive Agrees to Plead Guilty for

Participatingin DRAM Price-Fixing Coniracy,Qavailable at

http://www.usdoj.gov/atr/puldic/press releases/2006/219732htm (Nov. 16,2006)

18 I re Dell, 121F.T.C. 616(1996)

Y F.3d_, available at 2007WL 2475874(Sept. 4, 2007)
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fix prices related to JEDEC standadsthat are or will soonbe ob®leteN suggest that the
Commission was primarily concerned with establishing eminent domein over future disputes
regarding SSO rules. This explainswhy Charman Mgjoras, who authored the mgjority opinion
onremedies, endal thefind oral arguments on the subject by asking both Rambusand
Commission staff if asettlementN more than fouryears into the caseN could till be achieved
Unlike Commissiona Harbour's dissent, which emphasized the need to punish Rambusas much
as possible, the magjority was far more conaerned with preventing any review by this Court of the
preceding liability decision, where the Commision was unanimous

That's notto say tha Rambuswas irrelevant to the Commission. Part of therationde for
prosecuting Rambuswas eliminating competition from busness moddsthat chdlengethe
Commission'secononic preferences. The Commission dislikes proprietary technologies and
prefers the JEDEC modd, where an oligopoly of manufacturers developsa single, "open”
standard and cross-licenses any intellectud propaty. Companies like Rambus which rely on
developing and licengng intellectud propety, can disrupt these closed systems, and from an
antitrug perspective, it's preferable to have multiple compditors doing exactly the same thing
(except when it comesto price.) The FTC has often been thwarted in its attempts at market
intervention when heterogeneousmarkets defy simplistic classification. Better to eliminate
potential sources of competing standadsthan to allow the marketplaceN and the common-law
courtsN to work throughthese issues unimpeded.

Theonly alternaive to marketplace competitionis central planning, which the FTC@ price-
fixing remedy opensthe doorfor. The Commission® @emedyOis not designed to compensate

JEDECG@ members for any legd injuryN because they suffered none\ butrather to restore an

18 Transcript of Oral Argument at 94-95 (F.T.C. Nov. 15, 2006)
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dternaive market timelinetha never existed. The Commission calls this the Gut for world,0
and it® allegedly based on wha would have hgppened if Rambushad made disclosures to
JEDEC tha the Commission, years after thefact, deemed necessary. Thebasic flaw with the
out for worldOis that it@ limited to only two possibilitiesN what actudly happened, and what a
majority of the Commission declares should have happened. But if thelaw is open to remedies
based on alternaive universes, then there should be infinite possibilitiesto consgder. There
should bea Gbutfor worldOfor every theoretically possible market outcome. For ingance, there@
a out forOworld where Rambusnever existed at al and JEDEC adopied DRAM standadsthat
incorporated noneof theorigind Farmwald and Horowitz inventions In another Qoutfor world,O
Rambusofficials failed to attend a JEDEC meeting where the Commission said disclosure was
required. In yet another parallel universe, oneof the memory manufacturers decided to buy
Rambusoutright, ending thelitigation and depriving the FTC of its antitrus case.

Of course, noneof these Gbut for worldsOcan berdied uponto providereal world guidance
because they®e theoretical (andfictiond) congdructs. Jugt as there@ an infinite supply of
incorrect answers to a question, there® an infinite set of events that might have taken place but
did not Business requires riskN that is, acting without possessing perfect information or
knowing in advance wha theoutcome will be TheFTC istryingto selectively eliminaerisk for
onegroupof firms, JEDEC, by waving a magic wand and declaring that timeis, in fact, not
linear. Any event can happen at any time, and if the outcome is QvrongOgo back and create
another Gbut forOworld where everything turned out the way the FTC wanted.

There® another Gout for worldOthat the Commission never conddered: Theworld where it
adopted clear, before thefact guiddines tha Rambusknew aboutbefore it ever set footin a

JEDEC meeting. The Federa Circuit and JudgeMcGuire already established tha Rambus



violated no known JEDEC rule. The Commission®liability claim is based entirely on Rambus3
violation of an unwritten, non-statutory, non-common law rule tha exists solely in the mindsof
five FTC commissionas who took office longafter Rambushad left JEDEC.

Article |, Section 8, of the Conditution grants Congress the power to Qegulate commerce . .
. amongthe several states.ORegulate means Qo make regular. OWha the Commission did in this
case isthe antithesis of regulationN it made commerce irregular by changing therulesin the
middle of the game for oneside but notthe other. Furthermore, the Commissionis not carrying
outany congressiond mandae, but exercising thelegidative power itself. Congress did not
authorize the FTC to usurp the Federal Circuit@ jurisdiction over patent law or the common law
govening fraud and contracts. Congress did not authorize the FTC to regulate thework of SSOs
or the applicability of intellectud propaty rightsin the standads-development context. The
Commission assumed all of this authority onits own initiative, subject to no highe authority or
internd check.

Antitrug law, especialy the Federal Trade Commission Act, has aready stretched the
Conditution to its breaking point. By combining executive, legidative and judicial fundions
unde thevagueautharity of antitrug law, the Commission can effectively declare itself the
controlling legd authority over almog any matter. When the Article 111 courts, like the Third
Circuit in Broadcom, counenance the Commission® annexation of intellectud propety law and
technical standadsdevelopmentN two areas where the commissione's, abodyof career antitrust
lawyers, notably lack expertiseN there is no conditutionad mechanism left for companies like
Rambusto defend itself.

Theonly check outsidethe Article 11 courtsis the (presumptively) impatial administrative

law judgewho actudly gathe's and weighsthe evidence at trial. If this Court alows the



Commissionto ignore JudgeMcGuire@ decision in its entirety, thesignd to othe firms tha find
itself in Rambus3 place in thefuture will benotto fight If the Commissionwill inevitably rule
for itself, andtheArticle 111 courts won®providerelief, then the best alternaiveis to adopt
JEDECG approachN spend your money on antitrust lawyers who can convince the FTC to target
your rivals. Thisis why the Commission wants power. Every FTC commissiong and senior staff
lawyer knows they can go throughthe revolving door and cash in once thar government tenure
has ended. The more power the Commission givesitself, the greater thedemand for private
sector antitrug expertise. Ultimately, this meansfirms mug divert scarce capital away from uses
like research and developmentN creating thetypeof intellectud propety tha broughtfirmslike
Rambusto prominence in thefirst placeN and into subsdizing the naion®@antitrust
infrastructure. Thisis bad for inventors, bad for consumers, and bad for a congitutiond system
predicated on therule of law and not men.

Accordingly, the Commission@find orde's againg Rambusshould be vacated.

Respectfully Submitted,

S.M. OLIVA

Pog Office Box 100073
Arlington, Virginia22210
(703) 7408309
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Octobea 4, 2007
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