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STATEMENT OF AMICUS CURIAE 
 

 S.M. ÒSkipÓ Oliva is the author of this brief. He is founder and president of Citizens for 

Voluntary Trade dba the Voluntary Trade Council (www.voluntarytrade.org), a nonprofit 

research and education organization that studies the effects of antitrust regulation on businesses 

and individuals. For the past three years, he has written extensively about the Federal Trade 

CommissionÕs Rambus litigation, including a previous amicus brief1 filed during the 

CommissionÕs administrative appeal on behalf of the Voluntary Trade Council. 

 Both parties consented to the filing of this brief, and a motions panel of this Court 

granted leave to file on July 16, 2007. 

SUMMARY OF ARGUMENT 

In addition to the arguments offered by Rambus and the findings of Administrative Law 

Judge Stephen J. McGuire, this Court should vacate the Federal Trade CommissionÕs orders 

because (1) there was no possibility of Rambus prevailing before the FTC, (2) the Commission 

pursued an expansion of its own mandate, without congressional authorization, under the pretext 

of antitrust litigation, and (3) that expansion usurps the constitutional role of the Article III 

courts.  

ARGUMENT 

The Federal Trade Commission should have dismissed its complaint against Rambus in 

January 2003, when the Federal Circuit reversed the District CourtÕs verdict in Rambus v. 

Infineon Technologies AG
2
. Indeed, the FTC should never have intervened in RambusÕs battles 

with computer memory manufacturers. The Infineon case and related private litigation provided 

                                                
1 Available at http://voluntarytrade.org/newsite/modules/mydownloads/visit.php?cid=5&lid=11. 
2 318 F.3d 1081 (2003).  
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the appropriate, constitutional framework for determining the proper scope of JEDECÕs 

disclosure rules and their impact on Rambus patents.  

But the FTCÕs case is not really about the merits of RambusÕs conduct before JEDEC more 

than a decade ago. The FTCÕs case is about power. And the underlying question before this 

Court is simple: Should the FTC have more power? If the answer is no, then the FTC will have 

wasted millions in taxpayer dollars, but at least companies like Rambus can be sure of the Article 

III courtsÕ position in the constitutional order. If, on the other hand, the answer is yes, there will 

be profoundly negative effects on the U.S. patent system, current and potential innovators, and 

ultimately the rule of law itself.  

The most important lesson the Court should draw from the proceedings below is that there 

was no possibility of Rambus prevailing. The FTC ÒwinsÓ most of its cases by consent order, 

where targeted firms and individuals waive any rights to due process and award the Commission 

all of the substantive relief that would have been sought in an adjudicated proceeding. In the 

small number of cases that go before an administrative law judge and ultimately the 

commissioners on appeal, the FTC always supports its own complaint and prosecutors. Since 

1996, there have been 15 cases that went before an FTC administrative law judge (including 

Rambus), and in every instance, the FTC ultimately ruled against the respondents.3 Rambus was 

just one of three cases where the administrative law judgeÕs initial decision dismissed the FTCÕs 

complaint outright. The other two cases produced a consent order4 and an Eleventh Circuit 

decisionÑ Schering-Plough v. FTC5Ñ that reversed the Commission after it blatantly ignored the 

ALJÕs development of the factual record.  

                                                
3 FTC Decisions Since 1996, http://docs.google.com/Doc?docid=dc5fjfws_9gv88kp&hl=en. 
4 In the Matter of Union Oil Co. of California, No. 9305 (F.T.C. July 27, 2005), available at 

2005 WL2003365.   
5 402 F.3d 1056 (2005). 
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The expense of the Rambus trial alone signaled the companyÕs fate. Between October 2002 

and September 2003, the FTCÕs Bureau of Competition spent just under $2.5 million on the 

Rambus caseÑ almost $200,000 per month in taxpayer funds.
6
 This figure excludes post-FY 

2003 costs and any funds spent by Judge McGuire and other divisions of the FTC, including the 

commissioners themselves.  

The FTC spent over $1.1 million for expert testimony that Judge McGuire categorically 

rejected.7 The Commission paid $208,900 to Dr. Bruce Jacob, a University of Maryland 

engineering professor, for his expert testimony about alternatives to RambusÕs DRAM 

technologies. Judge McGuire found Dr. JacobÕs testimony Ònot persuasive,Ó due in large part to 

the so-called expertÕs lack of expertise:  

Professor Jacob had never done DRAM circuit design. Indeed, Professor Jacob 
had never designed any circuits for computer chips (even apart from DRAMs) 
that were to be fabricated prior to 2002. Aside from reviewing some DRAM data 
sheets, Professor Jacob, who was a student at the time, had no particular DRAM-
related experience in the mid-1990s. Professor Jacob did not obtain his graduate 

degree and begin to teach electrical engineering until 1997.
8
  

 
The CommissionÕs other principal outside witness, economics professor R. Preston McAfee, 

received $573,000 to explain how Rambus engaged in exclusionary conduct. Just as with 

Professor Jacob, Judge McGuire found that Professor McAfeeÕs testimony was Ònot persuasiveÓ 

for, among other reasons:  

¥ McAfee Òadmitted it is not exclusionary to conceal an invention from competitors in 

order to take advantage of the invention while others cannot.Ó
9
  

                                                
6 Voluntary Trade Council, ÒFTC spent $2.5 M on Rambus case in 2002-2003,Ó 

http://voluntarytrade.org/newsite/modules/news/article.php?storyid=19.  
7 Voluntary Trade Council, ÒOutside ÔconsultantsÕ cost FTC $1.1 million in Rambus case,Ó 

http://voluntarytrade.org/newsite/modules/news/article.php?storyid=36.  
8  ALJ Op. ¦ 1128.  
9 ALJ Op. ¦ 1070.  
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¥ McAfee only considered ÒmonopolizationÓ as the reason for Rambus declining to 

disclose its patent applications to JEDECÑ Òhe did not consider other purposes that might 

have led Rambus to take the risk that he identified.Ó
10

  

¥ McAfeeÕs definition of technologies that were equal or superior to Rambus was Òflawed,Ó 

because he Òdid not quantifyÓ any cost, performance or future flexibility differences 

between Rambus and non-Rambus technologies.
11

  

¥ McAfeeÕs definition of Òcommercially viableÓ alternativesÑ which lacked any support in 

economic literatureÑ was limited to whether the alternative constrained the price of 

Rambus technologies, not whether it was practically equal or superior. And McAfee Òdid 

not consider the price level required before the alternatives would actually constrain the 

price.Ó
12

  

¥ Ultimately, McAfee relied on after-the-fact, subjective judgments by JEDEC members--

firms with an interest in to determine whether an alternative was commercially viable.  

Despite the FTCÕs wasteful spendingÑ if anything, to justify itÑ Rambus was doomed to 

fall because the Commission made a premeditated decision to pursue the expansion of its own 

power through administrative litigation. RambusÕs competitors, principally Micron Technology 

and the predecessor of Hynix Semiconductor, Òmet quietly with FTC representativesÓ 

approximately twenty months before the Commission issued its complaint to press the case 

against Rambus.13 The manufacturers wanted the benefits of RambusÕs inventions without 

paying for themÑ a point underscored by the decision of several manufacturers to collectively 

                                                
10 ALJ Op. ¦ 1071.  
11 ALJ Op. ¦ ¦ 1091-1095.  
12 ALJ Op. ¦ 1098.  
13 Jack Robertson, ÒMicron, Hyundai ask FTC to charge Rambus on antitrust violations,Ó 

available at http://www.my-esm/showArticle?articleID=2909857 (Nov. 22, 2000). 
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reduce prices for JEDEC-compliant DRAMs in an effort to Òdrive Rambus away completelyÓ 

from the market14, a practice that later prompted a Department of Justice investigation that 

yielded over $700 million in criminal price-fixing fines.15 In exchange for the FTCÕs assistance 

in eliminating the Rambus threat, the manufacturers assured the Commission that the Federal 

Circuit would affirm the District CourtÕs fraud verdict in Infineon, leaving Rambus an easy mark 

for a consent order. Added to the CommissionÕs prior consent orders with Dell Computer16 and 

Unocal, a Rambus victory would stake the FTC's claim to a broad mandate to bring standard-

setting organizations under the purview of the antitrust laws. This mandate was neither 

authorized by Congress nor consistent with the common law principles that underscore the 

interpretation of SSO rules in Infineon and the ALJ's Initial Decision in this case.  

Unfortunately, the Third CircuitÕs recent decision in Broadcom Corporation v. Qualcomm 

Incorporated17 indicates the FTC has at least partially succeeded in attaining its political 

objectives. That court expressly cited the CommissionÕs decision below, along with the prior 

consent ordersÑ which are supposed to have no precedential effectÑ in Dell and Unocal, as 

authority supporting the broad applicability of Section 2 of the Sherman Act to ÒdeceptiveÓ 

conduct before SSOs. The Third Circuit was so eager to embrace the FTCÕs activism, it couldnÕt 

wait for this Court to rule on RambusÕs petition for review.  

In a sense, JEDEC and other SSOs, not Rambus, were the real targets of the FTCÕs case. 

The division among the commissioners regarding remedyÑ and the majorityÕs decision to only 

                                                
14 E-mail from Linda Turner, Micron Technology, available at 

http://investor.rambus.com/downloads/DocumentsFromAntitrustLawsuit.pdf. 
15 U.S. Department of Justice, ÒElpida Memory Executive Agrees to Plead Guilty for 
Participating in DRAM Price-Fixing Conspiracy,Ó available at 
http://www.usdoj.gov/atr/public/press_releases/2006/219732.htm (Nov. 16, 2006). 
16 In re Dell, 121 F.T.C. 616 (1996). 
17     F.3d    , available at 2007 WL 2475874 (Sept. 4, 2007). 
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fix prices related to JEDEC standards that are or will soon be obsoleteÑ suggest that the 

Commission was primarily concerned with establishing eminent domain over future disputes 

regarding SSO rules. This explains why Chairman Majoras, who authored the majority opinion 

on remedies, ended the final oral arguments on the subject by asking both Rambus and 

Commission staff if a settlementÑ more than four years into the caseÑ could still be achieved.18 

Unlike Commissioner Harbour's dissent, which emphasized the need to punish Rambus as much 

as possible, the majority was far more concerned with preventing any review by this Court of the 

preceding liability decision, where the Commision was unanimous.  

That's not to say that Rambus was irrelevant to the Commission. Part of the rationale for 

prosecuting Rambus was eliminating competition from business models that challenge the 

Commission's economic preferences. The Commission dislikes proprietary technologies and 

prefers the JEDEC model, where an oligopoly of manufacturers develops a single, "open" 

standard and cross-licenses any intellectual property. Companies like Rambus, which rely on 

developing and licensing intellectual property, can disrupt these closed systems, and from an 

antitrust perspective, it's preferable to have multiple competitors doing exactly the same thing 

(except when it comes to price.) The FTC has often been thwarted in its attempts at market 

intervention when heterogeneous markets defy simplistic classification. Better to eliminate 

potential sources of competing standards than to allow the marketplaceÑ and the common-law 

courtsÑ to work through these issues unimpeded.  

The only alternative to marketplace competition is central planning, which the FTCÕs price-

fixing remedy opens the door for. The CommissionÕs ÒremedyÓ is not designed to compensate 

JEDECÕs members for any legal injuryÑ because they suffered noneÑ but rather to restore an 

                                                
18 Transcript of Oral Argument at 94-95 (F.T.C. Nov. 15, 2006). 
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alternative market timeline that never existed. The Commission calls this the Òbut for world,Ó 

and itÕs allegedly based on what would have happened if Rambus had made disclosures to 

JEDEC that the Commission, years after the fact, deemed necessary. The basic flaw with the 

Òbut for worldÓ is that itÕs limited to only two possibilitiesÑ what actually happened, and what a 

majority of the Commission declares should have happened. But if the law is open to remedies 

based on alternative universes, then there should be infinite possibilities to consider. There 

should be a Òbut for worldÓ for every theoretically possible market outcome. For instance, thereÕs 

a Òbut forÓ world where Rambus never existed at all and JEDEC adopted DRAM standards that 

incorporated none of the original Farmwald and Horowitz inventions. In another Òbut for world,Ó 

Rambus officials failed to attend a JEDEC meeting where the Commission said disclosure was 

required. In yet another parallel universe, one of the memory manufacturers decided to buy 

Rambus outright, ending the litigation and depriving the FTC of its antitrust case.  

Of course, none of these Òbut for worldsÓ can be relied upon to provide real world guidance 

because theyÕre theoretical (and fictional) constructs. Just as thereÕs an infinite supply of 

incorrect answers to a question, thereÕs an infinite set of events that might have taken place but 

did not. Business requires riskÑ that is, acting without possessing perfect information or 

knowing in advance what the outcome will be. The FTC is trying to selectively eliminate risk for 

one group of firms, JEDEC, by waving a magic wand and declaring that time is, in fact, not 

linear. Any event can happen at any time, and if the outcome is Òwrong,Ó go back and create 

another Òbut forÓ world where everything turned out the way the FTC wanted.  

ThereÕs another Òbut for worldÓ that the Commission never considered: The world where it 

adopted clear, before the fact guidelines that Rambus knew about before it ever set foot in a 

JEDEC meeting. The Federal Circuit and Judge McGuire already established that Rambus 
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violated no known JEDEC rule. The CommissionÕs liability claim is based entirely on RambusÕs 

violation of an unwritten, non-statutory, non-common law rule that exists solely in the minds of 

five FTC commissioners who took office long after Rambus had left JEDEC. 

Article I, Section 8, of the Constitution grants Congress the power to Òregulate commerce . . 

. among the several states.Ó Regulate means Òto make regular.Ó What the Commission did in this 

case is the antithesis of regulationÑ it made commerce irregular by changing the rules in the 

middle of the game for one side but not the other. Furthermore, the Commission is not carrying 

out any congressional mandate, but exercising the legislative power itself. Congress did not 

authorize the FTC to usurp the Federal CircuitÕs jurisdiction over patent law or the common law 

governing fraud and contracts. Congress did not authorize the FTC to regulate the work of SSOs 

or the applicability of intellectual property rights in the standards-development context. The 

Commission assumed all of this authority on its own initiative, subject to no higher authority or 

internal check.  

Antitrust law, especially the Federal Trade Commission Act, has already stretched the 

Constitution to its breaking point. By combining executive, legislative and judicial functions 

under the vague authority of antitrust law, the Commission can effectively declare itself the 

controlling legal authority over almost any matter. When the Article III courts, like the Third 

Circuit in Broadcom, countenance the CommissionÕs annexation of intellectual property law and 

technical standards developmentÑ two areas where the commissioners, a body of career antitrust 

lawyers, notably lack expertiseÑ there is no constitutional mechanism left for companies like 

Rambus to defend itself.  

The only check outside the Article III courts is the (presumptively) impartial administrative 

law judge who actually gathers and weighs the evidence at trial. If this Court allows the 
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Commission to ignore Judge McGuireÕs decision in its entirety, the signal to other firms that find 

itself in RambusÕs place in the future will be not to fight. If the Commission will inevitably rule 

for itself, and the Article III courts wonÕt provide relief, then the best alternative is to adopt 

JEDECÕs approachÑ spend your money on antitrust lawyers who can convince the FTC to target 

your rivals. This is why the Commission wants power. Every FTC commissioner and senior staff 

lawyer knows they can go through the revolving door and cash in once their government tenure 

has ended. The more power the Commission gives itself, the greater the demand for private 

sector antitrust expertise. Ultimately, this means firms must divert scarce capital away from uses 

like research and developmentÑ creating the type of intellectual property that brought firms like 

Rambus to prominence in the first placeÑ and into subsidizing the nationÕs antitrust 

infrastructure. This is bad for inventors, bad for consumers, and bad for a constitutional system 

predicated on the rule of law and not men.  

Accordingly, the CommissionÕs final orders against Rambus should be vacated.  

 
      Respectfully Submitted, 
 
 
            
      S.M. OLIVA 
      Post Office Box 100073 
      Arlington, Virginia 22210 
      (703) 740-8309 
 
      Amicus Curiae 
 
October 4, 2007 
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