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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES
Pursuant to Circuit Rule 28(a)(1), amicus curiae S.M. Oliva certifiesthat:

(A) Parties and Amici

All parties, intervenors and amici appearing before the Federal Trade
Commission and this Court are listed in the Respondent® Petition for Rehearing
En banc.

(B) Rulings Under Review

Referencestothe rulings at issue appear in the Respondent® Petition for
Rehearing En Banc.

(C) Related Cases

The case on review was before a panel of this Court for oral argument on
February 14, 2008, and the panel issued its dedsion on April 22, 2008. Amicusis

unaware of any related casesin this Court or any other court.
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INTEREST OF AMICUS CURIAE
Theinterest of S.M. Oliva is stated in the accompanying motion for leave tofile,

and Amicuswill not burden this brief with its repetition.

ARGUMENT

The panel dedsion correctly rejected the Federal Trade Commission® novel
theory of antitrust liability. @eceptionOby a lawful patent-holder in the context of a
standard-setting organization (SSO) doesnot authorize the FTC to impose ex post
price controls over the licensing of such patents. To hold otherwise underminesthe
constitutional framework providing for patents and the resolution of cases or
controversieswithin the Article 11 courts. While the antitrust community and its
corporate benefactors Dsuch as the memory manufacturers that initiated the FTC®
prosecution of Rambus B might benefit from such an extra-constitutional scheme,
other market participants will beirreparably harmed.

At the outset, it cannot be emphasized enough that Rambus did not deceive
JEDEC. The panel opinion never reached the question of whether the FTC®
Qleceptive conductOfindings were supported by substantial evidence. But several
independent tribunals have already concluded that no such conduct occurred,

including the Federal Circuit in the Infineon litigation!, the Northern District of

! Rambusv. Infineon Technologies AG, 313F.3d 1081 (Fed. Cir. 2003)
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California in the Hynix litigation? and Chief Administrative Law Judge McGuire®
initial dedsion earlier in this proceedings3.

Even assuming that there was Qleceptive conduct,Ohowever, it doesnot abrogate
Rambus(patent rights. The FTC has never, in six years of litigation, alleged that
Rambus(patents were fraudulent or unlawful. The Commission® entire case rests
on the premise Bunsupported by any controlling authority Bthat mere attendance
at a standard-setting organization® meetings creates an obligation under Section 2
of the Sherman Act, 15 U.S.C. © 2, to disclose all potential inventions that a
participant might be developing.# Neither this Court® en bancopinion in United
Statesv. Microsoft Corp.5 nor the Supreme Court®dedsion in NYNEX Corp. v.
Discon, Inc.t, require such disclosure. Tothe contrary, the FTC®&interpretation of
Section 2 would violate Section 1 of the Sherman Act, 15 U.S.C. a 1, by requiring
patent-holders to collude with potential competitors over standardization of
technologies.

The FTC is not protecting the competitive process, but rather forcing the market
toreach particular outcomes, namely the avoidance of patented technologies by

SSOs or, alternatively, licensing of patents on terms that the Commission deems

2 Hynix Semicondudor, Inc. v. Rarbuslinc., No. CV 00-20905RMW (N.D. Cal. 2008)(March
26,2008)(jury verdict).

% In theMatter of Rarrbuslinc., FTC Dkt No. 9302(Feb. 24, 2004)(Initial Decision), available at
http://www.ftc.goviogadjpro/d9302040223nitialdecision pdf.

* Inded, anumber of JEDEC members Binduding Hewlett-Packard, which joined an amicus
brief suppotingthe FTCG@ petition for rehearingDhave previoudy refused to disclose any
paents or paent applicationsto JEDEC. Y et, curioudy, these members were nether sanctioned
by JEDEC nor prosecuted by the FTC. See John Danforth, Q_apse in Memory Litigation,OLegal
Times (May 5, 2008.

> 253F.2d 34 (D.C. Cir. 2001 (en bang

®525U.S. 128(1999



Qeasonable.OThe ut forOanalysis that the Commission relies upon for its remedy
is nothing more than an attempt tore-write market outcomesto satisfy the personal
preferences of the commissioners. This far exceeds the constitutionally permissible
scope of Commission conduct.

Patents, unlike antitrust regulations, are expressly contemplated and authorized
by the Constitution. Article |, Section 8 grants Congress the power (t]o promote the
Progress of Science and Useful Arts, by securing for limited Timesto Authors and
Inventors the exclusive Right to their respective Writings and Discoveries.O
Conversely, thereis no constitutional protection for standard-setting organizations
that seek to market the inventions of others without the inventor® consent. Yet this
is predsely the position advanced by the FTC.

The FTC ultimately wants to eliminate RambusCbusiness model Dan @pstreamO
firm that exclusively develops and licensesinventions to vertically integrated firms
and @ownstreamOmanufacturers Bfrom the marketplace. With Rambus gone, the
vertically integrated and downstream firms that dominate JEDEC can more easily
collude on product design and repackage the inventions of others as @penO
standards. The FTC would frankly prefer the market to be dominated by such
cartels because they are easier to regulate Band easier to extract rents fromin the
form of increased demand for antitrust services.

It was JEDEC and the memory manufacturers, not Rambus, who controlled the
standard-setting process and determined its outcomes. And it was JEDEC and the

memory manufacturers, not Rambus, who lobbied the FTC to charge Rambus with



antitrust violations while simultaneously committing criminal violations of Section
1 of the Sherman Act. The FTC continued to prosecute Rambus Brelying primarily
on the testimony of confessed antitrust criminals Ddespite the company®
vindication before multiple independent triers of fact, particularly Chief ALJ
McGuire. By continuing to pursue Rambus even after the panel® dedsion, the FTC
exposes itself not as an agent of the publicinterest, but as an un-indicted co-
conspirator of the JEDEC/manufacturer cartel.

Given the deluge of prominent amici supporting the FTC, the Court might be
tempted to reconsider the panel® dedsion as a case of @xceptional importance.OBut
the Court must also consider those individuals whose voiceswould be silenced by a
rehearing and ultimate dedsion in the FTC®favor: The independent inventors like
Rambus founders Michael Farmwald and Mark Horowitz, men who lacked the
political capital to seek and receive spedal protection from the antitrust community,
but who nonetheless provided the intellectual capital necessary to drive innovation.

The patent system already makeslife difficult for small firms and independent
inventors. Dropping a new antitrust regime on top of the patent system will crush
what few innovators remain. The FTC® conduct in this case has already sent the
unmistakable message that firms should divert capital away from research and
development and towards antitrust lobbying and litigation. The public at-large faces
an even worse fate: The FTC can ignore the independent, impartial findings of
Article 111 courts and impose its own brand of Qrigilante justiceQunder the pretext of

Section 2 enforcement.



CONCLUSION
SSOs and open standards have managed to survive without the novel theory of
Section 2 liability proposed by the FTC in this case. The panel dedsion properly
refused to expand the FTCQjurisdiction to address matters that the Constitution
delegated to Congress and the Article I11 courts. The petition for rehearing en banc

should be denied.

Respedfully Submitted,

Pon . Ol

S.M. OLIVA

Post Office Box 100073
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Amicus Curiae

June 12, 2008



CERTIFICATE OF COMPLIANCE
| hereby certify that this brief conforms to the page limit set forth under Fed R.
App. P. 29(d) and 35(b)(2), contains 1,082 words and is no more than seven and one-

half pagesin length, excluding the parts of the brief exempted by Fed. R. App. P.

32(a)(7)(B)(iii).

Pon . Ol

S.M. OLIVA

Post Office Box 100073
Arlington, VA 22210
(703) 740-8309

Amicus Curiae



