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CERT I F I CAT E AS T O PARTI ES, RU L I N GS AN D REL AT ED CASES 
 

Pursuant to Circui t  Rule 28(a)(1), amicus cur iae S.M. Ol iva cert i fies that : 

(A ) Par t i es an d Am i ci  

Al l  par t ies, intervenors and amici  appear ing before the Federal  Trade 

Commission and this Court  are listed in the RespondentÕs Peti t ion for Rehear ing 

En banc. 

(B ) Ru l i n gs U n der  Rev i ew  

References to the rul ings at  issue appear in the RespondentÕs Peti t ion for 

Rehear ing En Banc. 

(C) Rel at ed Cases 

The case on review was before a panel of this Court  for oral  argument on 

February 14, 2008, and the panel issued i ts decision on Apr i l  22, 2008. Amicus is 

unaware of any related cases in this Court  or  any other cour t . 
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I N T EREST  OF  AM I CU S CU RI AE 
 

The interest  of S.M. Ol iva is stated in the accompanying motion for leave to fi le, 

and Amicus wil l  not burden this br ief wi th its repeti t ion. 

 

ARGU M EN T  

The panel decision correct ly rejected the Federal  Trade CommissionÕs novel 

theory of ant i t rust  l iabi l i ty. ÒDecept ionÓ by a lawful  patent-holder in the context  of a 

standard-sett ing organizat ion (SSO) does not authorize the FTC to impose ex post  

pr ice controls over the l icensing of such patents. To hold otherwise undermines the 

const i tut ional  framework providing for patents and the resolut ion of cases or 

controversies within the Ar t icle I I I  cour ts. Whi le the ant i t rust  community and i ts 

corporate benefactors Ð such as the memory manufacturers that  ini t iated the FTCÕs 

prosecut ion of Rambus Ð might  benefi t  from such an extra-const i tut ional  scheme, 

other market par t icipants wi l l  be i r reparably harmed.  

At  the outset, i t  cannot be emphasized enough that  Rambus did not deceive 

JEDEC. The panel opinion never reached the quest ion of whether the FTCÕs 

Òdecept ive conductÓ findings were supported by substant ial evidence. But several  

independent t r ibunals have already concluded that  no such conduct  occurred, 

including the Federal  Circui t  in the Infineon l i t igat ion1, the Northern Distr ict  of 

                                                
1 Rambus v. Infineon Technologies AG, 313 F.3d 1081 (Fed. Cir. 2003) 
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Cal i fornia in the Hynix l i t igat ion2 and Chief Administrat ive Law Judge McGuireÕs 

ini t ial  decision ear l ier in this proceeding3. 

Even assuming that  there was Òdecept ive conduct ,Ó however, i t  does not abrogate 

RambusÕ patent  r ights. The FTC has never, in six years of l i t igat ion, alleged that  

RambusÕ patents were fraudulent  or unlawful . The CommissionÕs ent i re case rests 

on the premise Ð unsupported by any control l ing authori ty Ð that  mere at tendance 

at  a standard-sett ing organizat ionÕs meetings creates an obl igat ion under Sect ion 2 

of the Sherman Act , 15 U.S.C. ¤ 2, to disclose al l  potent ial invent ions that  a 

par t icipant  might  be developing.4 Neither this CourtÕs en banc opinion in United 

States v. Microsoft  Corp.5 nor the Supreme CourtÕs decision in NYNEX Corp. v. 

Discon, Inc.6, require such disclosure. To the contrary, the FTCÕs interpretat ion of 

Sect ion 2 would violate Sect ion 1 of the Sherman Act , 15 U.S.C. ¤ 1, by requir ing 

patent-holders to collude with potent ial  competi tors over standardizat ion of 

technologies.  

The FTC is not protect ing the competi t ive process, but  rather forcing the market 

to reach par t icular  outcomes, namely the avoidance of patented technologies by 

SSOs or, al ternat ively, l icensing of patents on terms that  the Commission deems 

                                                
2 Hynix Semiconductor, Inc. v. Rambus Inc., No. CV 00-20905 RMW (N.D. Cal. 2008) (March 
26, 2008) (jury verdict). 
3 In the Matter of Rambus Inc., FTC Dkt No. 9302 (Feb. 24, 2004) (Initial Decision), available at 
http://www.ftc.gov/os/adjpro/d9302/040223initialdecision.pdf. 
4 Indeed, a number of JEDEC members Ð including Hewlett-Packard, which joined an amicus 
brief supporting the FTCÕs petition for rehearing Ð have previously refused to disclose any 
patents or patent applications to JEDEC. Yet, curiously, these members were neither sanctioned 
by JEDEC nor prosecuted by the FTC. See John Danforth, ÒLapse in Memory Litigation,Ó Legal 
Times (May 5, 2008). 
5 253 F.2d 34 (D.C. Cir. 2001) (en banc) 
6 525 U.S. 128 (1998) 
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Òreasonable.Ó The Òbut forÓ analysis that  the Commission relies upon for i ts remedy 

is nothing more than an at tempt to re-wr i te market outcomes to sat isfy the personal 

preferences of the commissioners. This far  exceeds the const i tut ional ly permissible 

scope of Commission conduct .  

Patents, unl ike ant i t rust  regulat ions, are expressly contemplated and authorized 

by the Const i tut ion. Ar t icle I , Sect ion 8 grants Congress the power Ò[t ]o promote the 

Progress of Science and Useful  Ar ts, by secur ing for l imited Times to Authors and 

Inventors the exclusive Right  to their  respect ive Wri t ings and Discoveries.Ó 

Conversely, there is no const i tut ional  protect ion for standard-sett ing organizat ions 

that  seek to market the invent ions of others without the inventorÕs consent. Yet this 

is precisely the posi t ion advanced by the FTC.  

The FTC ul t imately wants to eliminate RambusÕ business model Ð an ÒupstreamÓ 

fi rm that  exclusively develops and l icenses invent ions to vert ical ly integrated fi rms 

and ÒdownstreamÓ manufacturers Ð from the marketplace. With Rambus gone, the 

vert ical ly integrated and downstream fi rms that  dominate JEDEC can more easi ly 

collude on product  design and repackage the invent ions of others as ÒopenÓ 

standards. The FTC would frankly prefer the market to be dominated by such 

car tels because they are easier to regulate Ð and easier to extract  rents from in the 

form of increased demand for ant i t rust  services.  

I t  was JEDEC and the memory manufacturers, not Rambus, who controlled the 

standard-sett ing process and determined i ts outcomes. And i t  was JEDEC and the 

memory manufacturers, not Rambus, who lobbied the FTC to charge Rambus with 
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ant i t rust  violat ions whi le simultaneously commit t ing cr iminal  violat ions of Sect ion 

1 of the Sherman Act . The FTC cont inued to prosecute Rambus Ð relying pr imar i ly 

on the test imony of confessed ant i t rust  cr iminals Ð despite the companyÕs 

vindicat ion before mult iple independent t r iers of fact , par t icular ly Chief ALJ 

McGuire. By cont inuing to pursue Rambus even after the panelÕs decision, the FTC 

exposes i tself not as an agent of the publ ic interest , but  as an un-indicted co-

conspirator of the JEDEC/manufacturer car tel. 

Given the deluge of prominent amici  support ing the FTC, the Court  might  be 

tempted to reconsider the panelÕs decision as a case of Òexcept ional  importance.Ó But 

the Court  must also consider those individuals whose voices would be si lenced by a 

rehear ing and ul t imate decision in the FTCÕs favor: The independent inventors l ike 

Rambus founders Michael Farmwald and Mark Horowitz, men who lacked the 

poli t ical  capi tal  to seek and receive special  protect ion from the ant i t rust  community, 

but  who nonetheless provided the intellectual  capi tal  necessary to dr ive innovat ion.  

The patent  system already makes l i fe di fficul t  for smal l  fi rms and independent 

inventors. Dropping a new ant i t rust  regime on top of the patent  system wi l l  crush 

what few innovators remain. The FTCÕs conduct  in this case has already sent the 

unmistakable message that  fi rms should divert  capi tal  away from research and 

development and towards ant i t rust  lobbying and l i t igat ion. The publ ic at-large faces 

an even worse fate: The FTC can ignore the independent, impart ial  findings of 

Ar t icle I I I  cour ts and impose i ts own brand of Òvigi lante just iceÓ under the pretext  of 

Sect ion 2 enforcement.  
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CON CL U SI ON  

SSOs and open standards have managed to survive without the novel theory of 

Sect ion 2 l iabi l i ty proposed by the FTC in this case.  The panel decision properly 

refused to expand the FTCÕs jur isdict ion to address matters that  the Const i tut ion 

delegated to Congress and the Ar t icle I I I  cour ts. The peti t ion for rehear ing en banc 

should be denied. 

 
        Respect ful ly Submit ted, 
 

         
        S.M. OLIVA 
        Post  Office Box 100073 
        Ar l ington, Virginia 22210 
        (703) 740-8309 
 
        Amicus Cur iae 
 
June 12, 2008 
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CERT I F I CAT E OF  COM PL I AN CE 

I  hereby cert i fy that  this br ief conforms to the page l imit  set forth under Fed R. 

App. P. 29(d) and 35(b)(2), contains 1,082 words and is no more than seven and one-

hal f pages in length, excluding the par ts of the br ief exempted by Fed. R. App. P. 

32(a)(7)(B)(ii i ). 
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